IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

	JAMES E. SINES AND FELIX WILLIAMS, Individually, and as Class Representatives, on Behalf of All Others Similarly Situated,

Plaintiffs,

-against-

SERVICE CORPORATION INTERNATIONAL, and its majority held, dominated, controlled and consolidated subsidiary corporate and partnership entities in the State of New York, including, but not limited to, SCI MANAGEMENT L.P., SCI FUNERAL SERVICES INC., SCI FUNERAL SERVICES OF NEW YORK, INC., and NEW YORK FUNERAL CHAPELS, INC.,

Defendants.


	        CIVIL ACTION NO.

        03 CV 5465 PKC




CONSENT DECREE
A.
Description of the Case and the Parties
1. This action was filed on July 23, 2003, under the Fair Labor Standards Act of 1938, 29 U.S.C. §§ 201 et seq., as amended (“FLSA”), and under the New York Labor Law, § 663(1) (“NYLL”).  Plaintiffs alleged a class action pursuant to Rule 23(b)(3), Fed. R. Civ. Pro., for the class under the New York Labor Law, and a collective action under the Fair Labor Standards Act for class claims under that statute.  Plaintiffs allege that defendants had failed to calculate properly and maintain appropriate and accurate records regarding required overtime premiums or other compensation.     
2.  The defendants are Service Corporation International, and its majority held and consolidated subsidiary corporate and partnership entities in the State of New York, including, but not limited to, SCI Management L.P., SCI Funeral Services Inc., SCI Funeral Services of New York, Inc., and New York Funeral Chapels, Inc. (“Defendants”).
B.
Settlement and Non-Admission

3. Plaintiffs and defendants have decided to resolve this case on the following terms, subject to notice to the class and their opportunity to file objections, and subject to the preliminary and final approval of the Court.

4. Plaintiffs’ willingness to resolve this case is not, and shall not be construed as, an admission of any defenses asserted by defendants.  Defendants’ willingness to resolve this case is not, and shall not be construed as, an admission of any breach of any statutory or other obligation of defendants to the class.  All parties to this action recognize that there is some legal uncertainty as to the claims and defenses asserted, and as to any remedy that may be appropriate, and have taken these uncertainties into account in deciding to resolve this case.
C.
Settlement Class and Deemed Opt-Ins

5. For purposes of settlement only, the NYLL class is hereby certified under Rule 23(b)(3), Fed. R. Civ. Pro.,  and defined as follows:



All persons who have been employed in New York State, by defendants or any of their predecessors, in non-exempt positions within the meaning of the FLSA, at any time on or after July 23, 1997, or who shall be so employed within the term of this Consent Decree, for the periods of time in which they were or will be employed in such positions.  
6.   For purposes of settlement only, the persons covered by the FLSA collective action are defined as follows: 



All persons who have been employed in New York State, by defendants or any of their predecessors, in non-exempt positions within the meaning of the FLSA, at any time on or after July 1, 2001, or who shall be so employed within the term of this Consent Decree, for the periods of time in which they were or will be employed in such positions.  
Notwithstanding the time limitation of this paragraph, the named plaintiffs filed their consents to participation in this litigation with the filing of the Complaint on July 23, 2003, and their individual rights under the FLSA extend back to July 23, 2000.
7. For purposes of settlement only, the parties and the Court (a) deem all members of the NYLL class who do not opt out as if they had individually joined in this action for purposes of liquidated damages under the NYLL, and (b) deem all members of the FLSA class who do not opt out as if they had filed consent forms on July 1, 2004.
8. For purposes of the Consent Decree, (a) the term “overtime” refers only to overtime within the meaning of the FLSA and the NYLL, and (b) the term “licensed funeral director” refers only to non-exempt licensed funeral directors, embalmers, and morticians.  
D.
General Description of Relief, Including Attorneys’ Fees and Expenses

9. The parties have resolved to settle the class claims in this case accruing on or before October 1, 2004, in accordance with this Consent Decree.  Pursuant to the agreed settlement:

a. Defendants shall pay $ 3,750,000.00 into the class fund, in full settlement of their liability for back pay, liquidated damages, and prejudgment interest on the class claims under the FLSA and/or NYLL accruing on or before October 1, 2004;

b. Plaintiffs provided information to defendants on the amounts of their fees to be paid by defendants for services already performed and expected to be performed through final payout of the class fund, and of their expenses incurred to date, but did not negotiate the initial amount of their fees or expenses to be paid by defendants until they had reached initial agreement on relief for the class, and did not negotiate the final amount of their fees or expenses to be paid by defendants until they reached final agreement on relief for the class.    
c. Defendants shall pay $700,000.00 to counsel for plaintiffs in full settlement of defendants’ liability for attorneys’ fees and expenses for services performed and to be performed through the grant of final approval to the settlement and the payout of the class fund to class members.
d. Defendants shall comply with the injunctive relief in this Consent Decree.

E.
Application for Additional Attorneys’ Fees from the Class Fund
10. Plaintiffs are applying to the Court for an additional award of attorneys’ fees from the class fund, on top of the amount paid by defendant, to reflect the risk incurred by counsel for plaintiffs and the skill and quality of their work, for services performed and to be performed through the grant of final approval to the settlement and the payout of the class fund to class members.  Defendants shall not oppose this application, but take no position on the amount of such an award.  The application will be for 30% of $4.45 million (the sum of the class fund and defendants’ payment of fees and expenses as stated above), which amounts to $1,335,000.  Defendants’ payment of fees and expenses shall operate to reduce the amount to be paid by the class fund, in order to avoid duplication.  Thus, plaintiffs’ counsel are seeking an additional $635,000 from the class fund, leaving $3,115,000 for distribution to plaintiffs and their class.  The Court will decide whether to make an award of additional fees and the amount of such an award.
F.
Release, and Claims Excluded from the Settlement and Release
11. Each class member’s receipt, and deposit for payment, of a payment from the class fund shall by operation of law constitute a release of all of the class member’s claims of violations of the Fair Labor Standards Act and/or the New York Labor Law, with respect to all of the class claims raised in this lawsuit through October 1, 2004.  
12. The following matters are expressly excluded from the release and from the settlement, and may be proceeded with separately from this settlement:

a. Plaintiff Sines’ retaliation claim in this lawsuit, which the parties expect to take to trial;

b. Any claim of any plaintiff or class member arising after October 1, 2004.
None of the claims described in this paragraph may be resolved through any payment from the class fund.

G.
Injunctive Relief
13. Defendants, their agents, and their successors are hereby enjoined to comply with the provisions of paragraphs 14–20 below.  Defendants represent that they began to implement some remedial measures shortly after October 1, 2004.  Plaintiffs represent that they have engaged in a detailed review of the manner in which defendants have calculated the compensation for formerly flat-rate or “menu” work performed by funeral directors since October 1, 2004, and are satisfied that this has been done in accordance with the standards of ¶¶ 22(c) and (d) of the Consent Decree.    
14. Defendants shall pay overtime or some multiple of overtime to licensed funeral directors, for any services performed in excess of forty work hours per week, and shall include both the time spent and amounts paid for services compensated through “menu” payments in the calculation of time spent and the regular hourly rate that week in accordance with the approach described in ¶¶ 22(c) and (d) below.  This provision shall not restrict defendants in collectively bargaining with any certified bargaining representative for overtime rights in excess of those required by the New York Labor Law or the Fair Labor Standards Act to the extent that it has been incorporated into the New York Labor Law, as long as all payments for time in excess of forty work hours per week are (a) based on the actual time spent, and (b) include “menu” payments in employees’ regular rate of pay for purposes of overtime calculations encompassing these “menu” payments at one-half the employees’ regular rate of pay in accordance with the approach described in ¶¶ 22(c) and (d) below.  Nothing in this paragraph is inconsistent with provisions in collective bargaining agreements providing for overtime on a daily basis, or for work performed outside of an employee’s normal work hours, or payment of overtime at a rate higher than time and a half.
15. Defendants shall make and keep an accurate record of the time spent by each non-exempt employee in each week.  Defendants have discontinued the use of two-week summary time reporting forms for most funeral homes, and shall discontinue their use at all other funeral homes subject to this Consent Decree.  Defendants shall promptly provide to each class member, on request, a copy of the class member’s record of the time spent for each week in the pay period.    
16. Defendants shall make and keep an accurate record of the bonuses, trip fees, pallbearer fees, and, if used, clergy services fees (all of which are called “chits”) earned by employees, and of the time worked by drivers.  If a collective bargaining agreement specifies that employees shall be paid 1.5 times the regular value of the chit when earned while working overtime, defendants’ records shall distinguish between chits or fees earned during the first forty work hours a week and chits or fees earned after the employee has already worked forty work hours that week, and the employees shall be paid 1.5 times the regular value of the chit when earned while working overtime.  Otherwise, employees receiving chits or fees shall be paid for overtime calculated on the same basis as overtime for “menu” items as set forth in ¶ 14.  Defendants shall promptly provide to each class member, on request, a copy of the class member’s record of the time spent and chits or fees earned for each week in the pay period.  
17. The time of any class member who has worked in excess of forty hours in any week of a pay period shall not be averaged with his or her time in the other week or weeks of that pay period.
18. Funeral homes, clusters of funeral homes, and local accounting centers shall not calculate multi-week summaries of class members’ regular time, any category of overtime, or chits or fees, or otherwise average hours worked across weeks within a pay period.
19. Funeral homes, clusters of funeral homes, and local accounting centers shall take the necessary steps to ensure that weekly summaries of class members’ regular time, any category of overtime, or chits or fees, are calculated based upon records signed by the class member in a space clearly marked.
20. Each class member’s signed weekly statement of time shall be transmitted by each funeral home or cluster of funeral homes or local accounting center directly to defendants’ headquarters in Houston, Texas, or to any independent payroll services company designated by defendants.
H.
Monetary Relief
21. In recognition of their services in bringing this case, responding to discovery, and working with counsel, plaintiffs propose that named plaintiffs James Sines and Felix Williams shall each receive $10,000 from the class fund in addition to what they will receive under the same calculations that apply to class members.  Defendants oppose any such payment, and the parties request the Court to resolve the issue after notice to the class and an opportunity for the class to file objections.  
22. The allocation of the class fund among class members shall be performed in the following manner:

a. Plaintiffs shall calculate the amount of back pay for each class member, for each pay period for which there is a computer record showing the class member’s eligibility.  

b. All of defendants’ present or former funeral homes in New York State paid “premium” or “flat rate” or “menu” compensation, instead of compensation based on time, to licensed funeral directors for the performance of certain services.  
c. For class members who were licensed funeral directors, the calculation of back pay shall be based on the formula plaintiffs derived from an inspection of records, pursuant to which flat-rate or “menu” payments allegedly not linked to time spent were used to estimate the hours spent in such tasks and those hours were then used in determining whether overtime premiums were due and in calculating the number of hours for which overtime premiums were due.  
d. Under the regulations of the U.S. Department of Labor, which are also followed by the New York Department of Labor, defendants are deemed already to have paid straight time for all hours worked, including the overtime hours in question, and back pay is the unpaid half-time for the overtime hours in question.  This amount of back pay shall be supplemented as described in subparagraph (g) below.
e. The flat-rate or “menu” payments included in the above calculations are shown on defendants’ records as payments for menu, removals, shift differential, accounts payable, retro pay, other authority, and nonreimbursed funeral expenses.  
f. The chit payments include certain bonuses, trips, pallbearer fees, and clergy services (a type of payment formerly made) and were additional payments for certain services performed by employees, usually while they were earning regular time or overtime.  
g. For class members in all other covered jobs—and for licensed funeral directors in all types of funeral homes—who worked overtime hours in a week and who also received payments of “chits” in that week, the calculation of back pay shall be based on calculating the regular hourly rate based on total compensation in any week in which overtime was worked, and applying the procedure described in subparagraph (d) above. 
h. For class members who were drivers and for pay periods in which there is no record of the time they worked, the calculation of back pay shall be based on the formula plaintiffs derived from an inspection of records for other drivers or pay periods, pursuant to which statewide chit payments linked to time spent were used to estimate the hours spent earning the chits, and those hours were then used in determining whether overtime premiums were due and in calculating the number of hours for which overtime premiums were due.  
i. Plaintiffs shall identify, for each class member, pay periods for which defendants could not produce computerized pay records, and shall calculate back pay for each such class member for the missing periods of time, based on an extrapolation from surviving data.
j. Plaintiffs shall apply to each class member an amount, proportional to the class member’s total recovery, in resolution of the claim for the shifting of overtime from the week in which it was worked to a different week within the same pay period, and for errors in the calculation of regular time and overtime.
k. Plaintiffs shall calculate prejudgment interest, to be paid from the class fund, at the 9% per annum simple interest rate under New York law, from the end of each pay period from July 23, 1997, through May 1, 2006. 

l. The parties recognize that these calculations are based on the assumption that plaintiffs would have won all issues of liability and remedy, and that all class members would have opted in, if this case had been fully litigated.  The parties recognize that they disputed numerous issues of participation, liability, and remedy, took these disputes into account in their negotiations, and arrived at stipulated relief that gave effect to their evaluations of strengths and weaknesses of their respective positions on the disputed issues of law and of fact.   
m. The amount of the class fund available for distribution among class members according to these calculations shall be allocated among the named plaintiffs and class members in proportion to their totals under these calculations.  
23. Exhibit A to this Consent Decree is a list of all present and former employees of defendants who are licensed funeral directors, and who are members of the class and entitled either to recover part of the class fund or to opt out and pursue whichever claims they wish to pursue.  It states the starting date of the payroll information plaintiffs have for each person, and the ending date of the calculations for each such person, within the period of limitations.  Any person not on the list, who worked for defendants in New York State within the class period as a licensed funeral director may be added to the list by filing an objection and providing the Court with documentation sufficient to show such employment for a specific period of time.  Any person on the list, who was employed on or after July 23, 1997, but earlier than the post-July 23, 1997, starting date shown, or later than the ending date shown up through October 1, 2004, may have his or her record corrected by filing an objection and providing the Court with documentation sufficient to show such employment for the additional periods of time claimed.  
24. Exhibit B to this Consent Decree is a list of all present and former employees of defendants in non-exempt positions other than licensed funeral directors, who are members of the class and entitled either to recover part of the class fund or to opt out and pursue whichever claims they wish to pursue.  It states the starting date of the payroll information plaintiffs have for each person, and the ending date of the calculations for each such person, within the period of limitations.  Any person not on the list, who worked for defendants in New York State within the class period in a non-exempt position other than licensed funeral director, may be added to the list by filing an objection and providing the Court with documentation sufficient to show such employment for a specific period of time.  Any person on the list, who was employed in a non-exempt position on or after July 23, 1997, but earlier than the post-July 23, 1997, starting date shown, or later than the ending date shown up through October 1, 2004, may have his or her record corrected by filing an objection and providing the Court with documentation sufficient to show such employment for the additional periods of time claimed.  
25. Exhibit C to this Consent Decree is a list of all present and former employees of defendants who were licensed funeral directors and whom defendants contend to be exempt from the overtime provisions of the FLSA and the NYLL, and the periods of time for which they were exempt.  Plaintiffs did not file this case to challenge such classifications, and this Consent Decree and settlement shall not be construed as affecting the exempt or non-exempt status of such present and former employees.  Unless they make a timely objection, the persons so listed are excluded from the class for the periods of time stated.  The employees on Exhibit C shall presumptively be considered exempt from the overtime provisions of the NYLL and the FLSA for the periods of time individually shown, and shall be considered class members for other periods of time on or after July 23, 1997.  Their designation as exempt is subject to their right to make a timely objection and assert non-exempt status, in which event their status shall be determined without giving effect to the presumption.  To the extent that they are determined to be non-exempt for any part of the periods stated, they shall recover back pay, liquidated damages, and interest on the same basis as other class members (funeral directors or otherwise), and the amounts of their recovery shall be added to the class fund and subject to any fee allocation ordered by the Court.  
26. Plaintiffs’ calculations shall be made as specified in ¶ 22 above and, where not so specified, in the same manner as their calculations for purposes of mediation, except that 
a. the amount of the payments, including prejudgment interest, shall be limited by the amount available for distribution from the class fund; 
b. plaintiffs shall prepare an aggregate total for each class member for all payments other than prejudgment interest, 
c. plaintiffs shall prepare an aggregate total for each class member for prejudgment interest; 
d. no class member may receive an amount greater than the full amount of back pay, liquidated damages, and prejudgment interest calculated for that class member, together with the class member’s share of any interest earned by the trust fund; 

e. if a class member cannot be found after reasonable efforts to locate him or her, then after May 1, 2007, half of his or her share shall be returned to defendants for use in training in compliance with the wage and hour laws, and half shall be paid as a cy pres recovery to the National Employment Law Project and/or the Impact Fund, in equal shares if both then exist, upon the entry of an Order so providing.  Defendants shall provide a brief report to the Court on the use of these funds, and serve plaintiffs with the report.
27. Plaintiffs shall provide defendants with the information described in ¶¶ 26(a) through (d) in computer-readable form, and defendants shall make the actual payments.  
28. Defendants shall withhold appropriate Federal, State, and local income taxes from all payments to class members, other than interest. 
29. The employee share of F.I.C.A. taxes shall be withheld from all payments to class members other than interest. 
I.
Trust Account and Payments from the Trust Account
30. Within five business days after the grant of final approval to this settlement, defendants shall pay the full $4.45 million amount of the settlement into a trust account bearing interest at commercial rates.  The interest earned by the account shall be distributed to each payee in proportion to the amount of such payee’s share of the account during the period for which interest was earned.
31. On the expiration of the period within which to appeal the grant of final approval, defendants shall pay: 
a. the amount from the trust account, if any, the court may order as an incentive payment to the named plaintiffs; 
b. $700,000 from the trust account, to counsel for plaintiffs; and 
c. from the trust account, any additional amount for attorneys’ fees awarded by the Court to counsel for plaintiffs.  
Each such payment shall be augmented by proportionate shares of the interest earned by the trust account.
J.
Performance and Checking of Calculations, and the Payout
32. Within thirty calendar days after (a) the grant of final approval to this settlement, and (b) the resolution of all objections filed by persons contending they are members of the class but are not listed in Exhibits A and B, plaintiffs shall perform the necessary arithmetic operations, and present to defendants and the Court the results of their arithmetic showing each class member’s recovery.  
33. Defendants shall have thirty calendar days after service of these results within which to examine the figures and to raise any problems they may see.  The Court shall resolve any disputes. 
34. As soon as possible after entry of an order approving the payout, defendants shall pay to the named plaintiffs and class members the amounts approved, less withholding for Federal, State, and local taxes, and shall pay to each named plaintiff and class member his or her proportionate share of the interest earned by the trust fund.
35. To ensure that the class funds are disbursed only to genuine class members at their correct mailing addresses, class members participating in the payout must fill out and sign a claim form containing their correct Social Security numbers, with a legible copy of their driver’s licenses or passports.  This information shall be provided directly to counsel for plaintiffs.  The claim form is attached as Exhibit D. 
36. To the extent that any money remains in the settlement fund after the payments required by paragraphs 26 and 31 above, and after setting aside the amounts of any payments for class members who cannot be found, half of the excess funds and attendant interest shall be returned to defendants within thirty days after May 1, 2007.  
K.
Duration of Consent Decree, Reporting, Monitoring, and Resolution of Disputes 
37. This Consent Decree shall remain in effect for three years commencing from the date on which the Court grants final approval of the Agreement.  The Court shall retain jurisdiction of this case on its active or inactive dockets for that period of time.  These times may be extended by agreement of the parties with the approval of the Court, or on application of plaintiffs for good cause shown.
38. Defendants shall provide annual statements to counsel for plaintiffs, concerning the steps they have taken in compliance with the injunctive provisions above, and shall provide blank copies of all time sheets used as well as exemplars of filled-in time sheets for class members.
39. In the event of any disagreements or questions arise as to defendants’ compliance with any provision of this Consent Decree, except in an emergency situation plaintiffs shall bring the matters in question to the attention of defendants.  The parties shall seek to resolve the matters within a period of sixty days.  If there has been no resolution within sixty days, plaintiffs may move for a resolution of the matter by the Court. 
L.
Post-Settlement Fees and Expenses 
40. Defendants shall pay the reasonable attorneys’ fees and expenses of counsel for plaintiffs in monitoring defendants’ compliance with the terms of this Consent Decree, for resolving any problems that may occur, and for enforcing the terms of this Consent Decree.  Plaintiffs shall provide defendants with a statement of such fees and expenses.  Defendants shall have thirty days within which to agree or object to the statement, and the parties shall attempt in good faith to resolve any disagreements, over a period of no more than thirty additional days.  If the parties are unable to resolve the disagreements, defendants shall forthwith pay counsel for plaintiffs the undisputed amount of fees and expenses, and the Court shall resolve the dispute as to the remainder. 
M.
The Effect of Class Members Opting Out of the Class and Collective Action
41. In the event that one or more class members opt out of the class and collective action, plaintiffs shall calculate their individual shares of the $ 3,750,000.00 portion of the settlement fund not allocated to defendants’ liability for attorneys’ fees and expenses as if the persons had not opted out. 

42. The shares of the settlement fund calculated for class members who have opted out of the class and collective action shall be returned to defendants within thirty days of receipt by the Court of the notice of opt out.  In the event that defendants have not yet paid money into the settlement fund pursuant to ¶ 30, these shares shall be withheld from its payment into the settlement fund.  
43. To the extent that any of the funds returned to defendants because of opt-outs are later paid to any former class member who has opted out of the class and collective action, plaintiffs shall be entitled to contribution from the amount paid to the former class member to reflect the former class member’s pro rata share of any award of additional attorneys’ fees from the settlement fund pursuant to Part E of the Consent Decree, capped by the smaller of the percentage or dollar amount that would have been paid if the former class member had not opted out.  Defendants shall provide plaintiffs with thirty days’ advance notice of any such payment, to allow time for the calculation.  Defendants shall pay the amount of the contribution to counsel for plaintiffs at the same time as their payments to the former class member. 
44. This Consent Decree is voidable at the discretion of defendants in the event that the aggregate shares of class members who have opted out of the class and collective action amount to twenty per cent (20%) of the above-described $3,750,000 portion of the settlement fund.
N.
Grant of Preliminary Approval, for Purposes of Providing Class Members 

With Notice and an Opportunity to Object
 
The Court hereby grants preliminary approval to this Consent Decree, for the purpose of providing class members with notice and an opportunity to object.



Done this ____ day of  ______________, 2006.







_______________________________________







P. KEVIN CASTEL







United States District Judge



WE ASK FOR THIS:

Nancy L. Patterson

Texas State Bar No. 15603520

Susanne K. Sullivan

Texas State Bar No. 24008107

Baker & Hostetler LLP

1000 Louisiana, Suite 2000

Houston, Texas 77002-5009

(713) 751-1600 - Telephone

(713) 751-1717 - Telecopier

David A. Grant, Esq.

Baker & Hostetler LLP

Washington Square, Suite 1100

1050 Connecticut Avenue, N.W.

Washington, D.C.  20036-5304

(202) 861-1638 - Telephone
(202) 861-1783 - Telecopier

George A. Stamboulidis (GS 0240)

Matthew H. Charity (MC 9629)

Baker & Hostetler, LLP

666 Fifth Avenue, 16th Floor

New York, New York 10103

(212) 589-4200 – Telephone

(212) 589-4201 – Telecopier

By: /s/ Nancy L. Patterson 

Attorneys for Defendants
Dated: February 7, 2006
Richard T. Seymour (RS 8049)

Law Office of Richard T. Seymour, P.L.L.C.

1150 Connecticut Avenue N.W., Suite 900

Washington, D.C.  20036-4129
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Alan L. Fuchsberg  (AF 6626)
The Jacob D. Fuchsberg Law Firm, LLP
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New York, NY 10110

(212) 869-3500 – Telephone

(212) 398-1532 – Telecopier
By: /s/ Richard T. Seymour

Attorneys for Plaintiffs
Dated: February 7, 2006
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