IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

	JAMES E. SINES AND FELIX WILLIAMS, Individually, and as Class Representatives, on Behalf of All Others Similarly Situated,

Plaintiffs,

                             -against-

SERVICE CORPORATION INTERNATIONAL, and its majority held, dominated, controlled and consolidated subsidiary corporate and partnership entities in the State of New York, including, but not limited to, SCI MANAGEMENT L.P., SCI FUNERAL SERVICES INC., SCI FUNERAL SERVICES OF NEW YORK, INC., and NEW YORK FUNERAL CHAPELS, INC.,

Defendants.


	        CIVIL ACTION NO.

           03 CV 5465 PKC

AFFIDAVIT OF RICHARD T. SEYMOUR IN SUPPORT OF THE JOINT MOTION OF THE PARTIES FOR PRELIMINARY APPROVAL OF THE PROPOSED CONSENT DECREE, AND OF THE PROPOSED CONSENT ORDER PROVIDING FOR NOTICE TO THE CLASS, OPPORTUNITY TO OBJECT OR TO OPT OUT, AND A FAIRNESS HEARING


CITY OF WASHINGTON
)





)
ss:

DISTRICT OF COLUMBIA
)

Before me, the undersigned authority, RICHARD T. SEYMOUR, known to me, personally came and appeared, was duly sworn, and testified under oath to the following:

1. I am one of the attorneys of record for plaintiffs and their class in this action, and have been admitted to the Bar of this Court pro hac vice for purposes of this case.  I have attached a detailed curriculum vitae.
2. Plaintiffs filed this lawsuit on July 23, 2003, alleging a Rule 23 class action for alleged violations of the New York Labor Law, a Fair Labor Standards Act collective action for alleged violations of that law, and alleging that defendants retaliated against plaintiff Sines in violation of both laws.  Plaintiffs amended their Complaint on August 26, 2003.  Defendants filed their Answer on October 9, 2003, denying the allegations of the Complaint.

3. Plaintiffs took the depositions of Mary Ellen Chiffriller, Vice-President and Director of Human Resources for defendants’ New York Market Support Center, and of Frank Rinaudo, Market Director of defendants’ New York Major Market, with respect to the class issues.  Defendants took the depositions of the named plaintiffs.  Both sides served and responded to sets of interrogatories and requests for production of documents.  

4. Defendants produced copies of the collective bargaining agreements for their funeral homes in New York with such agreements.  Defendants also produced and made available for plaintiffs’ inspection what the parties estimate to be well over a hundred thousand pages of hard-copy pay documents and their back-up.  

5. In addition to the formal exchanges of information, both sides have exchanged a great deal of information informally.  Plaintiffs and defendants have exchanged numerous databases of earnings and other information, have exchanged information on the meaning of information in the databases, have created new databases to take new information into account, have performed calculations on them, and have exchanged new databases showing the effect of the new calculations.  Plaintiffs and defendants have exchanged the computer programs and instructions they have each used, and have checked each others’ calculations.  Plaintiffs and defendants have explored, and worked to resolve, unintended omissions in the databases, duplicate computer records of earnings, problems of some data that was not computer-readable with accuracy, and problems of gaps in some records .  
6. Defendants’ expert, William Cutler, has met in person with counsel for both sides, has participated in conference calls with counsel for both sides, by permission of defendants has communicated directly with plaintiffs’ counsel, and has assisted substantially in clarifying and explaining the new data provided by defendants.  
7. While plaintiffs and defendants have not reached agreement on each of the steps the other has followed, these exchanges of information have led both sides to a series of corrections in their respective calculations to resolve problems they have discovered and disclosed, or that have been or pointed out by the other side.  This iterative process of corrections and refinements have brought their respective calculations much closer than they would otherwise have been, and this has facilitated the settlement. 

8. Defendants have agreed that I may represent, on behalf of both plaintiffs and defendants, that both sides are satisfied that the differences in their approaches reflect good-faith and reasonable disagreements.  There was sufficient overlap in their approaches to enable them to reach the compromise reflected in the accompanying documents.

9. Defendants’ official in charge of Human Resources for the group of funeral homes and facilities that includes New York State has met in person with counsel for both sides on several occasions in New York City and once in Houston.  Counsel for both sides have jointly met with officials of the Teamsters local unions and their counsel to discuss the terms of the proposed Consent Decree, and have explained that the proposed Consent Decree does not limit the ability of the defendants and the Union to bargain over compensation issues as long as the requirements of the Fair Labor Standards Act are met.  

10. Similarly, plaintiffs and defendants have exchanged information and have come up with a means of extrapolating information for class members whose individual pay records for some periods of time were inexplicably missing from the computerized payroll records maintained by independent payroll service companies.  Plaintiffs and defendants jointly represent that there is no information whatever suggesting that this is anything but an accidental problem.

11. Similarly, plaintiffs and defendants have exchanged information on the existence of, and remedy for, instances of incorrect time recording, reporting, or averaging by individual funeral homes.  The proposed Consent Decree contains provisions that should eliminate the risk of such events in the future.

12. Defendants have agreed that I may represent, on behalf of both plaintiffs and defendants, that each side regards the other as having been thoroughly professional in their exchanges of information, and that neither side has withheld any requested information that the requesting party considered important to the class claims.

13. Plaintiffs and defendants agreed to the mediation of this case, and agreed to use Philip J. Pfeiffer, a partner in the firm of Fulbright & Jaworski in San Antonio, as the mediator.  Mr. Pfeiffer has specialized in employment law for decades, and has successfully mediated a number of class actions involving employment law.  Attorneys on both sides of the case know Mr. Pfeiffer.  I have litigated against him, hold him in extremely high regard, nominated him as a Fellow of the College of Labor and Employment Lawyers, and have used him as a mediator in the mediation of a number of class actions.  Ms. Patterson has informed me that she used to work with him when she was previously an attorney with Mr. Pfeiffer’s firm.  Defendants have agreed that I may represent, on behalf of both plaintiffs and defendants, that both sides had confidence in Mr. Pfeiffer’s ability to facilitate a resolution of the matter.  

14. On July 1, 2004, the parties informed the Court of their agreement to mediate the case and of their choice of Mr. Pfeiffer as the mediator.  Each side has met separately with Mr. Pfeiffer at various times, and has met jointly with Mr. Pfeiffer on several occasions, both in person and by telephone conferences.  Mr. Pfeiffer has been given copies of the parties’ databases, computer instructions and programs, and has been included in the most important e-mails as the settlement was being worked out.  His fees have been paid by both sides, approximately equally.

15. Mr. Pfeiffer has provided a declaration describing the arms-length nature of the negotiations and the dates on which he has engaged in the mediation of this case with one side or with both sides.  It is attached hereto as Attachment A to this Affidavit.  

16. The settlement reached by the parties, with the assistance of Mr. Pfeiffer, involves (a) a Consent Decree governing the payment of individual relief and providing prospective relief, reporting, monitoring, and the retention of jurisdiction, (b) the payment of $4.45 million by defendants to the plaintiff class, of which $700,000 satisfies defendants’ obligations to pay plaintiffs’ attorneys’ fees and expenses through the grant of final approval of the proposed Consent Decree, (c) provisions for the payment of fees and expenses for monitoring after the grant of final approval.

17. Plaintiffs provided information to defendants on their lodestars, but did not begin to negotiate the amount of plaintiffs’ fees and expenses to be paid by defendants until after agreement had been reached in October 2004 on the settlement fund.  When the parties’ further exercise of diligence revealed unexpected omissions in the databases pursuant to which settlement had been reached, the parties agreed to hold these amounts in abeyance while exploring the effect, if any, of the omissions.  Once again, the parties reached agreement on the class relief before starting to negotiate on the amount of plaintiffs’ attorneys’ fees and expenses to be paid by defendants.  Under ¶ 10 of the settlement, defendants will support plaintiffs’ application for a fee award as a percentage of the $4.45 million combined settlement fund and amount defendants have agreed to pay for fees and expenses, but expresses no view as to the proper percentage. 

18. As a result of the settlement negotiations, the parties have already jointly moved for the certification of a Rule 23(b)(3) class for the New York Labor Law claims and for the approval of a collective action under the Fair Labor Standards Act.

19. As a result of the settlement negotiations, the parties agreed to toll as of July 1, 2004, the period of limitations for filing consent forms for participation in the FLSA collective action.

20. The proposed Consent Decree contains a number of noteworthy provisions:

a. One of the difficulties faced by the parties in this case is that the time spent by funeral directors (including embalmers and morticians) in performing some overtime tasks was normally not recorded.  Based on plaintiffs’ review of certain hard-copy documents that did contain both time records and “menu” or “flat-rate” payments, plaintiffs created a formula by which unrecorded hours of overtime for licensed funeral directors could be estimated from information on the “menu” or “flat rate” payments made to them.  Both sides have agreed that this formula is a reasonable approach to estimation of the value of claims and calculations of relief, for purposes of settlement.

b. Another difficulty faced by the parties in this case is that a third of the pay periods for drivers did not have recorded time.  Based on plaintiffs’ review of computerized earnings information for certain drivers, which did contain both time and payments for the pay category of “non-reimbursed funeral expenses,” the relevant category for “chit” payments per trip, plainiffs created a formula by which the unrecorded time could be estimated from the amounts of the payments.  Both sides have agreed that this formula is a reasonable approach to estimation of the value of claims and calculations of relief for drivers, for purposes of settlement.
c. Yet another difficulty faced by the parties is that it took extended efforts over about a year and a half to obtain a nearly complete set of earnings records that could all be read with accuracy.  Comparisons with hard copies were required to identify exemplars of persons who were not on the computer records provided, and to identify the reasons why.  Defendants cooperated fully with plaintiffs in attempting to resolve these problems, and plaintiffs are satisfied that defendants were acting in complete good faith throughout.  

d. Because defendants used two different payroll service providers during the class period, there were differences in which fields of computer data contained particular types of earnings information.  These problems, too, were worked out in conjunction with defendants.
e. Defendants had a potential defense to application of the three-year period of limitations for FLSA claims.  Under the proposed Consent Decree, the three-year period will be applied, so that FLSA claims of members in the collective action extend back to July 1, 2001, and the FLSA claims of the named plaintiffs—who filed their consent forms on July 23, 2003, with the Complaint—go back to July 23, 2000.

f. The Rule 23(b)(3) class under the New York Labor Law goes back to July 23, 1997.

g. The “rule of thumb” plaintiffs’ attorneys commonly use for opt-in representative actions is that one out of six choose to take the affirmative step, with case-specific factors driving the number up or down in particular instances.  Under the proposed Consent Decree, all class members employed on or after July 1, 2001, are deemed as having opted into the FLSA collective action as of July 1, 2004, subject to their right to opt out.

h. Defendants have a potential defense to liquidated damages under the FLSA, but in the proposed settlement the named plaintiffs, and all class members employed on or after July 1, 2001, shall share in liquidated damages under the FLSA.

i. The New York Labor Law does not allow liquidated damages in class actions.  In the proposed settlement, all class members are deemed to have joined individually in this action for purposes of liquidated damages under the NYLL.

j. The recoveries under the New York Labor Law have been calculated with interest at the New York statutory rate of 9% per annum simple interest, from the end of each pay period subject to the NYLL through an estimated payment date of May 1, 2006.  

k. Plaintiffs’ calculation of the maximum class recovery in this case, including interest through May 1, 2006, is $ 4,089,816.41, exclusive of fees and expenses.  The class settlement fund of $ 3,750,000 is a recovery of 91.69% of the maximum that could have been achieved if plaintiffs had prevailed on all issues.
l. Rather than simply seeking fees as a percentage of the class fund, plaintiffs have negotiated for, and obtained, an agreed payment by defendants of their lodestar fees and expenses through final approval, and are seeking an award of a percentage of the aggregate class fund plus this lodestar and expense payment.  As a result, the class will receive a larger share of the $3,750,000 class fund than would otherwise be the case. 
21.  Some licensed funeral directors have been employed for some or all of the class period in jobs that are exempt from the overtime provisions of the FLSA and the NYLL.  Plaintiffs and defendants have met in person and by telephone or e-mail on numerous occasions, have discussed the standard for overtime exemption set forth by the law of this Circuit, and have exchanged documents and electronic data, to attempt to prepare a list of persons who have at any time during the class period been exempt from these overtime requirements.  Defendants prepared Exhibit C to the Consent Decree as a result of this process, and have confirmed the information on it in conversations with most of the persons listed.

22. The persons listed on Exhibit C may have been exempt from overtime requirements for only the period specified, and are eligible for relief as class members for any parts of the class period in which they were employed in covered positions that were not exempt.  These periods are specified in Exhibits A and B to the Consent Decree.      
23. Under the settlement, class members will have an opportunity to provide information to correct any problems in defendants’ computerized payroll records as to their starting and ending dates of work for the defendants within the time period covered by the case.  If necessary, the parties will extrapolate information to cover any additional period of employment. 

24. The settlement does not resolve the retaliation claims of plaintiff James Sines.  The parties will continue to litigate those claims.

25. Paragraph 21 of the proposed Consent Decree states that, in recognition of their services in bringing this case, responding to discovery, and working with counsel, (a) plaintiffs propose that named plaintiffs James Sines and Felix Williams shall each receive $10,000 from the class fund in addition to what they will receive under the same calculations that apply to class members, (b) defendants oppose any such payment, and (c) the parties request the Court to resolve the issue after notice to the class and an opportunity for the class to file objections. 

26. Final calculations of individual shares will be performed after the fairness procedure, so that the parties can take into account any corrections of records class members may provide, and the rulings of the Court on attorneys’ fees as a percentage of the aggregate recovery, the additional payments to class members that plaintiffs have proposed, the effect of any opt-outs, and any rulings on objections.

27. Under Part M of the proposed Consent Decree, to the extent that class members opt out, their shares shall be returned to defendants.  To the extent that they pursue their rights, defendants reserve the right to make Rule 68 offers of judgment to them, at 75% of the amounts of their shares.  To the extent that they are ultimately paid any additional amount by defendants, they shall contribute to any additional amount of attorneys’ fees awarded by the Court, capped by the smaller of the percentage rate or dollar amount they would have paid if they had remained class members.

28. Defendants reserve the right to void the settlement in the event that the aggregate shares of class members who have opted out of the class and collective action amount to twenty per cent (20%) of the above-described $3,750,000 settlement fund.

29. The settlement is in full accord with both the letter and spirit of the New York Labor Law and the Fair Labor Standards Act, and fully meets the requirements of Rule 23 and of FLSA collective actions.





/s/ Richard T. Seymour





RICHARD T. SEYMOUR

Subscribed and sworn to before me on this the 7th day of February, 2006.

___/s/_______________________________

N O T A R Y       P U B L I C


(Seal)
